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L. KIND OF PROCEEDING AND NATURE OF THE RULING BELOW

This case is about the legal struggle between Nancy Parker and Sally Kirchiro, the
two daughters of a man named Hartford Bealer over Bealer’s extensive estate, which
includes ownersh1p of Bealer’s 277.42 acre riverfront I—Iampsh1re County Farm.1 Bealer
_is. now deceased. Bealer’a_ estatez is in prebate_in Florida, and the West Vlrginia Farm is
only one part of the estate litigation that Nancy Parker has instituted_ in Florida and
- Maryland. | | | | | |

Nancy Parker was unhappy Wlth the distribution of her father s large estate. She
challenged hrs estate plan, pre-death transfers, and. property dlstrlbuuon in Florida,
Maryland and here in West VlI‘glIlla |

A primary questmn before the Clrcttit Court was whether to folloyv Bealer’s
testamentary i_ntent (eyident ln Bealer’s Florida estate documents) and allow the Farm
td remain in Bealer’s estate(lik'e Bealer yvanted) or wh'ether to dis_regard Bealer’s intent,

-remove the Farrn_from the estate, and return it into a charitable Foundation that Bealer5
E had created and then d_e facto terminated before his deaths - a Foundation whiethancy o
Parker now controls. The Circuit Ceurt of Hampshlre County, I—Ionoral_)le Judge Andrew
Frye, granted summary judgment in Plaintiff/Appellee Nancy Parker’s favor and, as a

result, ordered4 the Farm to be re_moved from the estate and deeded to the charitable

1 The Farm has a 2003 appralsed value of over 1.2 million dollars

2 Bealer’s gross estate was reported for Federal Estate Tax purposes at $22,342,055 (See the
Petition for Instruction filed with the Florida Probate Court and attached as Exhibit A to Petition
for Appeal filed on Novernber 30, 2006, which details the estate ancl the other litigation in thls
estate ) :

a The title of the Foundation is the Hartford E. Bealer Foundation and is referred to as the
* “Foundation” herein.

4 The Circuit Court issued its final order in thls case on August 16, 2006 The Court previously -
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Foundation, under Nancy Parker’s control.

Bealer, a Florida resident, who was a very successful businessman with numerous

property:hdldings in the Washiﬁgton, D.C. area, had before his death taken steps to

create the tax-exempt charitable Foundation, into which he placed the title of his

Hampshire County Farm. The Foundation was part of his overall estate plan. The same

year he took steps to create the Foundation, and without taking any tax benefit from the
Foundation, Bealer came to believe that he had made a mistake in pu_ftin’g the Farm into -

the Foundation —~ a mistake based on information he received from Nancy Parker’s

- husband, Attdrney Jay Parker. This mistake, Bealer believed, would re(iuire him or the
JF.ou'ndation to sell his Farm to meet the IRS fivé p.ercent distribution rule 5 - exactly the
foppoSite of Bealer’s goal of preserving the Fér;ﬁ. - |

Based on his belief that he made a mistake, Bealer took the Farm back 6ﬁt of the

Foundation. He then put the farm in a pour over trust as part of his Florida estate plan

to be given to his granddaughter, who had numerous historical and emotional ties to the

- refused the Defendant’s'request to enter into an early appeal under W.Va. R. Civ. P. 54(b). See
the record of the case below including the June 2, 2006 Order Granting Plaintiffs Motion for
Sumimnary Judgment, and Orders of August 16, 2006 Refusing Defendants’ Motioti for Stay,

Granting Plaintiffs Motion to Execute Deed and Granting Plaintiffs Motion for Removal of

Successor Trustee, Sally B. Kirchiro of the Hartford E. Bealer Foundation. - S
5 After creating the charitable Foundation in Florida in April of 2000, Bealer placed his Farm
into the Foundation without consideration after being assured by Attorney Ellis J. Parker (who
is Bealer's son-in-law, and Nancy Parker’s husband) that the Foundation would not have to
comply with the IRS five percent rule, which Bealer believed would require five percent of the
Foundation’s assets to be distributed to another charitable organization each year. After the
Farm was placed into the Foundation in May of 2000, Bealer came to believe that Jay Parker
was wrong, and that his Farm would have to be progressively sold to meet the five percent rule.
After assuring Bealer that he could avoid the five percent rule, Jay Parker did not communicate
his supposed plan to avoid the five percent rule with Bealer at any time during the 2000
calendar year after the initial set up of the Foundation in April of 2000. On December 11, 2000,
in Florida, after several attempts were made to reach Parker regarding .the five percent

distribution requirement, Bealer signed a deed removing his Farm from the Foundation and .

deeding it back to himself after realizing, based on his perceived mistake, the ‘unwanted. tax
consequernces under the five percent rule if he left his Farm in the Foundation. Ultimately,

Bealer left the Farm to his granddaughter in his estate, (Defendant Kathleen Stone) since she
shared his goal of preserving the Farm for future generations. o

.



Farm. Bealer recdgnized that his granddaughter loved the Farm andt wanted her to have
it because he did not wanf the Farm sold.

| Thé: Circui{ Cbur.t. djsregafded Bealer’s obvious intent to nullify the Foundation
and pre“serve his -Farm,-which was evidenced by Bealer remoﬁr;g the Farm from the
Foundation (which hé saw as a-veh’icle for estate plahning) and then pl‘acing the farm in
his pour over trust as ﬁ)art- of his estate plan. The Circuit Court summarily ruled that
Bealer could not take the Farm out of the Féundatioh and ordered to Farm deeded back
into the Foﬁndation under Nancy Parker’s control.

The .C.ircu_i’.c Court ignored the evidence of Bealér’s mistake in relying on his son+
| in—léw, Jay Parker’s advice that the five percent 'distribﬁtio’n rule cbuld be avoided. The
Circuit Court mad_e' its decision without applyiﬁg Florida law that indicates that trust
documents ére_ated bjf -mistake are Void.6 The Circuit C‘o_uft disregarded the
' 'jufisdictional facts that all releva_nt actions in 'this case took p_lace in Florida, all rel_evant
dqéuments were signed in Fldlfi_da, and Bealer’s estate is in probate in Florida. The
Circuit Court disfegarded the estate’s juriédictional challengés, and ignored thé opirﬁon
of a Board Certified, Wﬂls, Trusts and.Estate lawyer in the Stﬁte .o.f Florida, that the
Foundation was in itselfa mulliy. T

Asaresult of the Court;s‘decision in this case, the Appellants / Defendants below,

U. 8. Trust Company of Florida, as Executor of the Estate of Hartford E. Bealer, and as

- 6 The Circuit Court acknowledged Florida law but does not really apply it as to the legal doctrine
of mistake. Florida law applies to this case, both because the Foundation documents were
created and executed in Florida, and because the Foundation document contains an undisputed
choice of law provision, Under Florida law a trust is void if the execution is procured by
mistake. Mistake is not defined by the statute, however, and, since no case has directly
construed this law regarding Foundations, Defendants requested that the Circuit Court apply.
the normal meaning of mistake under the rules of statutory construction. Under that
interpretation, Bealer’s mistake made the Foundation void ab initio. Also, since there was no
consideration given for the transfer, there is no contractual obligation to keep the Farm in the
Foundation. -~ = . : ' " '




Trustée of the Hartford E. Bealer Amended and Restated Declaration of Trust, (“Estate”
herein)7 by counsel, Richard G. Gay, Nathan P. Cochran, of the Law Office of Richard G.
Gay; LC, and Alan Riley, Attorney at Law, now file this Joint Brief on Appeal pursuant to
Rule 10 of the W.Va. R.A;P. | | | |

The Estate therefore re'sp.ectfully requests that this Court reverse the actions of

the Ciréuit Court and order the Farm piaced back into Bealer’s Florida _Esféte.

Il. STATEMENT OF RELEVANT FAGTS

| 1. Hartford E Bealer was a very successfill Maryland businessman who came to

| _Florida in 2000 aﬁd became a Florida resident. | |
2. In April .of 2'060; .Beale'r met.w.ith' his attorneys, Ronald Fick and Jonna
Brown,é in Florida to discuss his estate planning.9 Bealer establi_shed a variety of estate

planniﬁg documehts, aH of which were drafted and signed in Florida“. |
3 Bealer also requesféd'fhat Fick creéte .a'charitabl-e Foundation and qualify
the Foundation asa '5.01(c)(3) organization with the IRS. Bealer desired to transfer his

Farm located in Hampshire County, West Virginia (herein “Farm” or “Millrace Farm™)

to. the Foundation to preserve the Farm in its present state, and to protect it from . .- ... .

7 The Bealer estate is actually a separate party from Sally Kirchiro, (who is one of Bealer’s two
daughters and Kathleen Stone (who is the daughter of Sally Kirchiro)) however, the parties have -
joined in this Brief on Appeal, and, for the Court’s convenience in this Brief, are collectively
referred to as the “Estate.” : _ }

# Fick and Brown are members of the Florida firm of Dunwody White & Landon, P.A., which has
offices in Miami (Coral Gables), Naples, Palm Beach and Hobe Sound, Florida, Their practice is
mostly connected with trust and estate law. 'Fick is a Board Certified Wills, Trusts and Estate
Lawyer in the State of Florida, and has been certified since 1988. To become Board certified, an
attorney must take an examination, have a substantial involvement in the practice area, obtain -
recommendations from several peers, and have (for re-certification) 125 CLE credits in a five
year period. . -l . . . _ _ C e
9 See Depo. Ronald L. Fick (April 19, 2005) 81:22-82:5; see Depo. Jonna S. Brown (April 20,
2005) 17:17-18; 18:5-6. - : _ o L
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further development 1o
4.  Ronald Flck Bealer’s Florida attorney, testlﬂed that
“Mr Bealer said he did not want this farm sold. He wanted it preserved.
He wanted it conserved. He wanted it in the form it’s in now or was then.
He wanted it to be available for children to come and enjoy the farm,
inner-city children, to see what farm life was like. He wanted all his exotic
animals to stay there. He didn’t want it touched.”

5. A Charitable Foundatien, such as Bealer created in this case; has no special

or magical properties of its own, but is merely a creature born because of the Federal tax

| Iaws with speciﬁc rules that must be followed to obtai'n an income tax beneﬁt 12- If one
wants the income tax beneﬁt one must follow the Foundatlon rules, 1f one does not
follow the rules, no tax benefits are reahzed

6. One federalr tax law associated mth_ a Foundation is that a minimum of five
percent of the market value of the Foundation’s assets must be distributed'annually to
* one or more charitable organizations. -

7. Fick and Brown had concerns that the Foundation was not the correct
vehicle to accdmpli_sh, Bealer’s goals, but Bealer told them that his son in law, (the
Plaintiff’s hnsband, Jay Parker, who is an attorney), assured Bealer that Jay “had a way
- avound the five percent distribution rule.”s Ronald Fick testified that Bealer told him:

. his son-in-law, Jay Parker, is a tax lawyer, and that J ay Parker had
' already worked this out with the Cincinnati office of the Internal Revenue

Service and with the State of West Virginia, and that this Foundation
would not be. subject to the same five percent rule that normal charrtable

Foundations are. 14

8. Jonna Brown also advised Hartford Bealer that there were only two ways the

1 See Depo. Jonna S. Brown (April 20, 2005) 21:6-22:2.
1t See Depo. Ronald L. Fick (Aprﬂ 19, 2005) 50 6-14.
12 See I.R.C. §501(c)(3) .
- 13 See Depo. Ronald L. Fick (Apml 19, 2005) 43: 23 25.
4 See Depo. Ronald L. Fick (April 19, 205) 42:22-43:3.
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five percent minimum distribution requirement'could.be satisﬁed; co.ntribute' additional
money each year or to sell a portioﬁ. ot the Farm,5 |

9. - Nonetheless, based:ori Jay Parker’s ae‘sﬁranees, Hartford Bealer express'ed
. his c’lesire to proceed with the Foundation and deeded the Farm to the Foundation.® In
response to the concerns brought to his attent_ion, ._J onna Brorvn has testified that
Har_tford Bealer stated:

“T understand what you're saylng, but Jay Parker has been workmg with

the Internal Revenue Service and the State of West V1rg1n1a This is his

baby, and I'm gomg to let him run with it.”7 -

10. Ronald Fick similarly -testIfied statmg'

“He said that Jay had already worked this out. He thanked us for the
research, but he said that this is Jay’s baby, and that was actual words he

used, “This 1 is Jay’s baby. Let’s let him run with it.”18 ' :

11. Ronald Fick testified that Jay Pa.rker telephoned him two or three times
prior to the.exeeﬁtion'of.'the Foﬁndation docum_elj_ts. D_ﬁring e_ne of those calls, Roneld
Fick inquired specifically about the five p.ercent minimum distribution rule. Jay Parker
told Ronald Fick'that “he was taking care of that net to worry.”® Ronald Fick also
testlfied that Jay Parker told members of the Flrm that “he had thmgs worked out with

the Internal Revenue Service and the State of West Vlrgmla "20

15 See Depo Jonna S. Brown (Aprll 20, 2005) 114: 20- 25, See Depo Ronald L. F1ck (April 19,
2005) 48:4-24.

% See Depo. Jonna S. Brown (April 20, 2005) 79:11-20.

7 See Depo. Jonna S. Brown (April 20, 2005) 68:18-25.

18 See Depo. Ronald L. Fick (April 19, 2005) 45:13-18; 214:8-14.

19 See Depo. Ronald L. Fick (April 19, 2005) 75:1-17.

20 See Depo. Ronald L. Fick (April 19, 2005) 77:14-20. In contrast, to the attorney’s testlmony
and Bealer’s representations to them, Jay Parker has testified that he never spoke to Hartford -
‘Bealer about the five percent minimum’ distribution requirement: See Depo. Ellis J. Parker
(January 6, 2005) 58:8-12. -Parker knew about the five percent requlrement because on
September 13, 2000, Fick received a letter from J ay Parker stating in part, “The Foundation was .
approved in record time with the aid of the Cincinnati office of the TRS and the support of the .
West Vlrglnla Wﬂd Life people *” The letter further stated, “We are aware of the requirements of -

-0 |




12. On April 27, 2000, Hartford E. Bealer, acting é.s Settlor, esfablished the -
“Hartford E. Bealer Charitable Foun.da’cion..”21 Mr. Bealer n_ame’d himself and Jay
Parker, thé husband of the Plaintiff and the attorney who.__ﬁdvised him that thé five -
percent minimum distribution rule would not be an issue, as co-ﬁ!listées of the
Foundation,

13. Mr. Bealer specifically retained the power to. terminate the Foundation, 22
remove any Trus_tee,?'d aﬁd_ name additional or Succ_éssor Ti‘ustées.24 This pai‘a_graph
sta_t_es. in part, “The tfust shall pontinﬂe_ forever unless the Trustee terminates it and
distributes all of the princiﬁal and income, which action méy be taken by the Trustee in
the exercise 6f discretion ét any time.;’ |

14. In May of 2060, Hartford E. Bealer,_ transferred2s the Farin at issue in this
case to the Foundation without consideration.s |

| 15. No other significant assets were transferred into the Foundation .by Mr.
Bealer at that time or at any other time prior to his death.
16. 'Jay Pérk_er then failed to communicate with Mr. Bealér' Bealer’s attorhey,

Ronald Fick, testified that Jay Parker “went dark” and Bealer became fearful that Parker

e

Section 4942 as well as other provisions of the Code affecting us and will now ‘run with the ball
you threw us.” Further, Parker had apparently been involved in discussions about these issues
for some time, including meeting the five percent rule. See affidavits of Nancy Ailes and George
Constantz attached as Exhibits P and Q to Defendants’ Memorandum of Law in Opposition to
Plaintiff’s Summary Judgment Motion filed on May 12, 2006 as contained in the record below.
- 2 See copy of the Foundation document attached as Exhibit R to Defendants’ Memorandum of
Law in Opposition to Plaintiff's Motion for Summary Judgment filed on May 12, 2006 as
contained in the record below. ' ' '
- *2Foundation document paragraph 1.4
=3 Foundation document paragraph 3.2.2

- 24 Foundation document paragraph 3.3.1 - -

25 See deed attached as Exhibit S to Defendants’ Memorandum of Law in Oppositionto

Plaintiff's Motion for Summary Judgment filed on May 12, 2006 as contained in the record .
“below, : o _ S

26 The deed does not reflect actual consideration, other than the route “ten dollars,”

~10-




- would sell his Farm. Fick testified: -

Throughout November he wanted to know - - he had not heard, and
he had tried to reach Mr. Parker, as well and couldn t reach h1m Our firm
- was not able to reach him.
He was concerned that Mr. Parker was going to sell some of - -
. some portion of his farm in West Virginia, and he was concerned about it.
and when Jay Parker went dark, we couldn’t reach him and he couldn’t .
reach him, that is, Mr. Bealer couldn’t reach him, he asked, “What can 1
dolp”
And we told him, “Well, you can remove Jay Parker as a Trustee
And T believe that was in early November It may have been at that
November 8t meetlng : ' - '

Fick De_po. (April 19, 2005) '158,:22159:10.
17. Jonna Brown, B.eale'r’s Florida. attorney, also testified that Bealer came; to -
fear that J ay Parker rrlight_ sell the Farm _ |
| A I remember in November of 2000, when we had not received
a response from Mr. Parker to this letter, Mr. Bealer was very concerned

about the sale of the real - -of the real estate in the Foundation.
Q. He told you because he did not hear back a responseé to this

letter of October - - you letter of October 18, 2000, that he was
concerned?
“A.  Yes, he was concerned and we - - was - - well, yeah, he was

concerned that Jay was going to sell this property without Mr. Bealer

knowing anything about the sale and the fact that the property was being

sold.. He didnt want the property belng sold. He was very concerned
about it.27 _

. | Brown also testlﬁed that J ay Parker had not commumcated w1th Bealer and that ”

Bealer “heard rumors that Mr, Parker was negotlatmg a sale of the property 7

18. Later that year, after learning that Jay Parker was wrong and that the five

percent minimum distribution rule could not be av01ded Bealer removed?? Jay Parker |

‘as co-trustee of the Foundatron, and dld not appoint a replacement, Ieavmg hlmself as

27 See Depo Jonna Brown, (April 20, 2005) 167:4-16. '

.28 See removal dated November 30, 2000, attached as Exhibit. T to Defendants Memorandum of
Lawin Opposmon to Plaintiff’s Motion for Summary Judgment filed on May 12,2006 a8

- contained in the record below.
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the sole trustee of the VFoundation.

19. After Bealer Iearned that the five pereent minimum distribution rule ecould
not be avoided, he was left with three options: 1) contribute money into the Foundation
to cover the five pereent minimum distribution rule estimated at $50,000 annually,29 2)
sell a portion of Far.m, or 3) .transfer the Millrace Farm property out of the Foundation
prior to December 31 2000. | o

20, On December 11, 2000, Bealer, actlng as the sole remammg trustee for the

Foundatlon transferred3° the Farm back to hlmself leaving no other significant assets.

in the Foundation. Bealer clalmed no-income tax beneﬁts resultmg from his transfer of
the Farm to the Foundation because he removed the Farm from the Foundatlon before

year -end because the Foundatlon did not aecomphsh its 1ntended purpose

21. Bealer later rewsed his estate plan to prov1de that the Farm would be

distributed upon his death to his granddaughter, Kathleen Stone, since she loved the
| Farm 11ke he did. Kathleen Stone has test1fied31 that

He was thrilled that I loved the farm. He was concerned that it was such a
money drain and such an effort drain. For anyone in the family to be able
to preserve this would be a dream for him; that I was interested in possibly
filling that bill delighted him and that I loved every grain of soil in that
Farm pleased him. He struggled over whether he thought that - - that that

29 If Bealer had contributed a substantial amount to fund the five percent minimum distribution:
going forward, that amount would have increased the annual required minimum distribution
(e.g., a contrlbutlon of $100,000 would mean that in the first year the minimum distribution
would have been increased by $5,000 ~ 5% of $100,000). Further, Jay Parker had known for
some time that Bealer would or could not fund an endowment for the Foundation, since Parker
had held conversations with persons in charge of conservation groups that would have taken the
Farm if Bealer gave an endowment, which Bealer refused. See affidavits of Nancy Ailes and
George Constantz attached as Exhibits P and Q to Defendants’ Memorandum of Law in

Opposition to Plaintiff's Motion for Summary Judgment filed on May 12, 2006 as contamed in

the record below:.
20 See deed attached as Exhibit U to Defendants Memorandum of Law in 0pp091t10n to

Plaintiff's Motion for Summary Judgment filed on May 12, 2006 as contamed in the record.

below. .
8 See Depo. Kathleen Stone (December 3, 2004) 18:10-20.
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would be good. He was thrilled that I - - he saw me loving the farm.
22, On or about J anuary 9, 2003, Hartford E. Bealer passed away at the age of
93, leaving the Farm to his granddaughter, Kathleen Stone, in his estate plan. '

23. Bealer’s estate plan is falrly complex, but the key provision regatding the -

- Farm is contained in the Fourth Amended and Restated Declaration of Trust, where

Bealer’-leaVes the Farm to his granddaughter, Kathleen Stone; and reduces her cash gifts
under his estate, The Fourth Amended and Restated Declaration of Trust states:

‘3.7  Distribution of Real Property to Kathleen H. Stone. The -
Trustee shall distribute all right, title and interest owned by the Trustee (or
distributable to the Trustee by reason of my death) in the real property

- known as the Millrace Farm, located in Hampshire County, West Virginia,
including the two re51dences located thereon and all animals located
thereon, including, but not limited to, cattle, buffalo, llamas, donkeys,
horses and goats, to my granddaughter, KATHLEEN H. STONE if she
survives me. If my said granddaughter does not survive me, then such real
property, including such residences and animals, shall be dlstrlbuted per
stirpes to the descendants of my granddaughter, KATHLEEN H. STONE,
who survive me, or if none, then this distribution shall lapse;. except that
any portion otherwise dlstrlbutable to a great grandchild of mine shall be
further held in trust for the benefit of such great grandchild and
administered as provided in Article V below. This distribution shall be
free of any estate, 1nher1tance or GST taxes assessed by reason of my -
death

| .“24 On July 27, 2004, I—Ioward R. Johns quahfied as the Ancﬂlary Admlnlstrator |
of the Estate of Hartford E. Bealer by the Clerk the County Commission of Hampshlre
County, West Vlrglmaﬁ2 |

25. Ronald Fick, Bealer’s estate planning attorney, who is a Board Certified'

_ Wﬂls Trusts and Estate Lawyer in the State of Florlda, has testified that the Foundatmn

- was always void:

32 See Quahﬁcatlon of Howard J ohns attached hereto as Exhlblf.B to Petitioner’s Petltlon for :

Appeal
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. under Florida law if a Trust, the execution of which is procured by a -
mistake - - and in this case we had a mistake because Mr. Bealer was
under the mistaken impression that by putting his farm into the
Foundation, that was all he was going to have to put in, nothing else, and
would never have to sell any of the farm, that the Trust was void. Under -
Florida law if the execution of a Trust is procured by a m1stake, it’s void.”s3

26 Jonna Brown who, along w1th Fick, was also Bealers estate planmng

* attorney, hkemse testlﬁed that she believed the Foundatlon was never vahd

1 beheve that the Hartford E Bealer Foundatlon was never a valid
- Foundation.” Q. “On what do you base that opinion?” A. “Based upon my
knowledge of what Mr. Bealer’s understanding was of the Foundation.” Q.
“Anything else?” A. “Based upon that this- Foundation was - - the
Foundation document was so lnconsmtent w1th Mr. BeaIer 8 purposes that .
it was never valid.”34

27, After_'Bealer transferred the Farm out of the Foundation, Bealer.continued to

- - pay all expenses related to the Farm (real estate taxes, insurance, repairs and the like)

for the remainder of his life as he had in the pa‘st.: |

28. Ronald Fick testified:

. by transferring the property in and out in the same year would not
create a problem with the Internal Revenue Service . . . , and particularly
where Mr. Bealer’s intent was really thwarted in that he never intended to
put any additional property in. He never wanted any part of the farm sold,
and it was crystal clear that he was going to have to do one of those two

. things. He didn’t want to do either, and so given the fact that the property.

was transferred in and out in the same year there was no tax benefit to Mr.
Bealer, no tax benefit to the Foundation, no deductions taken by Mr.
Bealer on any tax return, basrcally no harm, no foul.”ss

20. Durlng Bealer s lifetime, Plaintiff did not challenge Bealer’s transfer of the

Farm out of the Foundation. -

- 30. Five years after the creation of the Foundation, the'Intern'al Revenue Service

has not assessed any penalties in connection with Bealer’s transfer of the Farm out of

3 See Depo._ Ronald L. Fick (Aprﬂ 19, 2005) 60:10-18.
3 See Depo. Jonna S. Brown (April 20, 2005) 109:12-20.
35 See Depo. Ronald L. Fick (April 19, 2005) 58:8-21.
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the Foundat1on

‘3L Desplte Bealer’s clear desu'e o take h1s Farm out of the Foundatmn, Nancy

Parker is challengmg her fathers r1ght to.do so. However Plaintiff Watted for her-

father’s death to challenge his right to take the Farm back and to challenge many other _

of her father’s act1ons
| : 32 On June 2, 2006, the Circuit Court entered an Order Grantmg Summary
Judgment in favor of the Plaintiff Nancy Parker and against the Defendant Estate and
ordered the Farm to be put back into the Foundatlon.

33. On .luly 10, 2006., the Circuit Court denied the Estate; s motion to allow an
interlocutory appeal' of the summary ju.dgment decision pursuant to W.Va. R. Civ. P.
sad).

34. On August 16, 2006, the C1rcu1t Court ordered the Farm deeded back to the

Foundation, Sally Kirchiro removed as Trustee, and demed the Defendant s Motion for.

Stay pendmg appeal, an_d lssued the final Orderin the case, thus leaving Nancy Parkerin

control of the Foundation that controls the West Virginia Farm.

. A§§_IG_NMENTS OF ERROR

A. The Foundation was Vo1d ab initio Under Florlda Law hecause of Bealer 8
M1stake ' :

1. The Foundat1on was void under Florida law :
2. The Court did not consider Florida Law that Provides that a Court
Can Modify or Terminate a Trust Based on Circumstances

3. Bealer never received the tax benefits that are the legal basis for the
Foundation
4. The Foundation was never adequately funded
5, There was no self dealing here
8.  Under Florida law, Bealer Had A Right To Dlspose Of His Own
Property As He Saw F1t _ :

B.  Evenifthe Foundation was not Void ab initio, the Court below erred in its ..

15~



-~ failure to give effect to Mr. Bealer’s intent to revoke the Foundation and give his
Farm to his granddaughter Under his Estate plan -

1 .o Bealer s intent was clear

2., The Foundation was part of Bealer’s estate plan and the Court :
- should apply the same standard of review to the Foundation that it would -
- in construing a will :

c. 'Ihe Court below had no jurisdiction to alter Bealer’s Flo.rida estate plan
D.  The Court’s failure to join the West Virginia ancillary administrator -
deprived the Court of jurisdiction, consequently, the Court’s Judgment in the

necessary party’s absence is void

E.  The Court below set aside the deed but did not engage in the analy51s
requlred under West V1rguua law-

F. The Court below granted sumrnary Judgment in the face of dlsputed facts
and did not fairly hear the evidence in the case . _

G.  The Court below erred in fallmg to recognize that returmng the Farm to the -
Fouudation will likely result in devastatmg tax consequences

H. -~ The Court below erred in faﬂmg to consider that there is no contractual

obligation for the Farm to remain in the Foundation because rio consideratior
existed for the transfer of the property to the Foundation

_IV. POINTS AND AUTHORITES AND BASIS FOR THE APPEAL

A, The Foundation was Vold ab mmo Under FIonda Law because of
Bealer’s M[stake :

There was no effectwe Foundation created in .this case because (1) the mistake in
creatmg the Foundatmn makes the Foundatlon void uuder Flor1da law, and (2) Bealer
never got the tax benefits to which he would have been ent1tled had the Farm remained
. in the Foundatron |

 The Circuit Cour-t'explicitly states that Florida_law applies; in this case (Order at 4)
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but then fails to apply the crucial portions of Florida law that are dire'ctly relevant to the

'uhderlying documents in this case.
1. The Foundation was void under Florida law
The Foundation was void ab initio unaer Florida law.36 Bealer was mistaken_in
his understéndi_ng of the..ﬁve percent minimum distributioi_i rule, and what the ru}é
would mean .1-:0 the Farm’s fut_ure,‘ when he created t_he Foundati_o'n. B_ealenbélieve_d,
(because of Jay Pérker’é advice) that the ﬁve-pércent minimum distribuﬁon rule chd ﬁot

apply to this Foundation.

Section 737.206 of the Florida Statutes states: “A trust is void if the execution is

procured by fraud, duress, mistake, or undue influence. Any part of the trust is void if so

procured, but the remainder of the trust not so procured is valid if it is not invalid for

other reasons.”

Since the term “mistake” is not defineds” in the statute, 38 and no case has directly

- 86 Florida law applies to this case because all relevant estate planning and Foundation
documents were prepared and signed in Florida. Bealer was a Florida resident, and all relevant
actions took place in Florida. It is for this reason that Defendants filed a Suggestion of Lack of

- Jurisdiction with_the Circuit Court and requested that the Circuit Court find that it lacked .

jurisdiction over this case. Further, the Foundation document itself contains a provision that
makes the law of Florida the “governing law” in interpreting the “validity” of the document. See
Foundation document Sec. 2.6. o . S

37 This statute became effective in 1993. (There was a 2000 amendment regarding additional

language in this statute that is beyond the scope of this case). The term “mistake” is not defined

in the statute. Since 1993, only three cases have referred to this statute, none of which construe _
the term “mistake.” . - : " .
38 While no case since 1993 construes this statute regarding the meaning of “mistake” there are a
variety of older cases involving wills that seem to indicate that mistakes in inducement are
insufficient to invalidate wills, but they are inapplicable, for two reasons. First, those cases
construe wills, not charitable Foundations created under Federal law. Second, in those cases,
(including Forsythe v, Spielberger, 86 So.2d 427 (1956)), the courts are attempting to determine
a testator’s intentions and whether a mistake made by a testator in his or her will should bhe

considered. In this case, there is no doubt as to Bealer’s intentions with regard to the Farm, ,

since he removed the Farm from the Foundation before his death, It may be reasonable for the
Court to refuse to postulate on possible mistakes in inducement in a will after the testator’s
death, when the testator’s intentions are not certain. It is quite another thing in this case,
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_ _c_onstrued this law regarding the definition of mistake with regard to Foundations, the
Court should have ap'.pli.ed the plain and ordinary meaning of mistake under the rules of
' statutory construction.3e |

" Florida Courts look to a 'dicti.enary if the Court determines that a word needs to
'.b’e defined beyoud normal usage4o: Mistake is defined in the dictionary as

“rnisunderstandihg the meaning or implication of semething;’;41 |
Under that 'deﬁnition, Bealer made a “mistake” because_ he “misunderstoed.the
meaning or i—mplication” of whether the fiVe percent mihimum distrihution rule applied

to the Foundatlon ~ and, under the statute, his mistake made the Foundation void ab

mltzo. Thls ‘means that the Farm was never effectlvely transferred 1nt0 the v01d '

Foundat1on Bealer was therefore under no proh1b1t10n that would prevent him from
removing the Farm from the Foundation, since the transfer to the Foundation was

~ always void.  As stated in the above facts, Bealer’s Florida counsel, (one of whom is a

because we are certain of Bealer’s intentions, and he acted on those intentions before he died.
The Forsythe cases simply do not apply here.

39 Florida applies rules of statutory construction similar to those of West Vlrgmla In Knowles v.
Beverly Enterprises-Florida, Inc., 898 So.2d 1, (Fla.,2004), the Court said: :

"[The legislature is assumed to have expressed 1ts mtent through the words =

found in a statute.” Zuckerman v. Alter, 615 So.2d 661, 663 (Fla.1993. Thus, "[ilf

the language of a statute is clear and unambrguous the legislative intent must be
derived from the words used without involving rules of construction or
speculating as to what the legislature intended." Id In other words, not only do

we not need to resort to legislative history, as the dissent does, to understand this

plain meaning; we cannot do so. See Taylor Woodrow Constr, Corp. v. Burke

Co., 606 So.2d 1154, 1155 (Fla.1992). ("The court should look to legislative history

only 1f the court deterrmnes that a statute's language is ambiguous.").

Id. at12 [Concurring o,plmon] .

40 Where a statute does not spec1fica11y define words of common usage a dictionary may be
consulted to ascertain the plain and ordinary meaning the Legislature intended to. ascribe to the
term. See Barr v. State, 731 So.2d 126 (Fla. 4th DCA 1999) -

State v, Darynani, 774 So.2d 855, (Fla.App. 4 Dist., 2000).

+ See Websters’ Ninth New CoHeglate chtlonary, 761 (Frederlck C. Mish ed. Merrlam Webster
1991)
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Board -Certified- Wills, Trusts and Estate Lawyer in the State of Florida, and who~ -~
_exclusively practicés in the-,are.a of trust and estates), interpreted the statute in this way,
: and believed the Foundation was vdid from the outset. |

Yei, the Cirpuit_ C.ourt disregarded this analysis dnd.ruléd that Bealer did not -
make a mistake with'reg_ard to the Farm ti’tle; (se_e Order at 11)

While cases deaiing with cancellation of irrevocable inter vivos trusts on grdunds
of m.istak_e é_eem to turh on theiﬁ own facts,42 thd law 1n several other jurisdiétions has
followed the principle that a trust can be rescindéd because of a material mistake in its
'creatiqn.43 Mistake pfeventing a vollinta_ry deed or trust from constituting a true.
expression of the real intention of the gradtor ha_s been held to be grounds for setting
- such deed aside# where establishe-d by -sufficient proof.4s At least one court has:
determined that rescission should be allowed for an indli_cing “mistake of la\}v’; Whefe an |
- inter-vivos transfer had sigﬁiﬁcantiy'differeﬁt tax éonsequenées than anticipated. by the
transferor.46 In some instahces, misﬁn_der_standing or ignorahéé' as to the legal effect of

an inter vivos trust instrument or agreement may justify the cancellation of the trust.47

42 See, for example, 59.ALR 2d 1229, Cancellation of Irrevocable inter vivos Truston Ground of
Mistake or Misunderstanding for a discussion of various cases. . o IR

45 In re Schulz’ Estate, 180 Pa. Super. 243, 120 A.2d 181 (1956); 76 Am Jur. 2d Trusis § 92
- Mistake or Understanding. ' o . : '
44 Fwing v. Jones, 130 Ind 247, 29 NE 1057; Lambdin v. Dantzebecker, 169 Md 240,181 A 353,
. 102 ALR 277; Osterhof v. Grand Haven State Bank, 239 Mich 313, 214 NW 178. '

4576 Am, Jur, 2d Trusts § 705 o .
46 Stone v. Stone, 319 Mich. 194, 29 N.W.2d 271 (1947), 174 A.L.R. 1349 : '
41 Fitzgerald v. Terry, 190 OKla. 310, 123 P2d 683 (1942) (holding that where evidence clearly
established that aged woman executed gratuitous trust conveyance without reserving right of
~ revocation and without intention to divest herself of ownership and control of her property, but .
undér mistaken belief that it was will and that it would enable trustee to. take care of her
business and act as guardian for her estate, which belief was shared by trustee, lower court had
_ not erred in canceling and setting aside such trust conveyance at woman’s request); Greene v,
Greene, 56 NY2d 86, 451 NYS2d 46, 436 NE2d 496 (1982) (Based on the special rule applicable

" to contracts between an attorney and client, allegations by a trust settlor that defendant

. attorneys took unfair advantage of the attorney-client relationship by purporting to create a
trust for her which, in fact, granted them powers greater than they would be entitled to have as
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Al'so-,-if- a mistake ae to a relevant fact induces a donor to make a donativ_e transfer
-that the donor would not otherwiée have made, the donative transfer may be set aside by
- the donor.4® Here, the misteke was a direct result of the representations made by the .
Plaintiff’ s'husband to Bealer. |
| In this case, Bealer’s gratultous inter vivos transfer to a Foundatlon was ‘going to
result in 51gn1ﬁcant1y different consequences than anticipated by Bealer Upon learnlng.
that Jay Parker was wrong a-nd that there were ‘unanticipated consequences, Bealer
cancelled the transaction. The Circuit Court should have.held that the entire transaotion
in transferring the .prop__erty to the Fonndation in the first place is void ab initio and the
Farm was therefore pa_rt of the Bealer Estate. |

2 The Court did not con3|der Florlda Law that Provrdes that a Court
Can Modify or Terminate a Trust Based on Clrcumstances

The Circuit Court erred because it failed to consider that under Florlda law, -
circumstances that the settlor did not know will permit a Court to termlnate a trust if
compliance‘ with the terms of the trust would defeat or substantially impair. the
accomplishment of a material purpose of the trust Florida Statute § 737. 4031 states 111.

"I'elevantpart R S S R _ L .

(1) If the purposes of a trust have been fulfilled or have become 111ega1 or
~ impossible to fulfill or, if because of circumstances not known to or
anticipated by the settlor, comphance with the terms of the trust would
defeat or substantially impair the accomplishment of a material purpose of
the trust or, if a material purpose of the trust no longer exists, upon the
application of a trustee of the trust or any beneficiary, a court at any time
may rnodify the terms of a trust- which is not then revocable to:

fiduciaries and relieve them of the normal fiduciary liability, and that plaintiff did not
understand the termis or effect of the agreement would, if proven, entitle plaintiff to rescission of -
- the’ agreement unless defendants could convincingly show that plaintiff was fully and fairly
~ informed of the consequences of the agreement and the special advantages it gave to them. )

48 Restatement Second, Property (Donatlve Transfers) § 34.7.
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s8R SETRRL Des.

(&) Amend or change the terms of the trust 1nc1ud1ng terms governmg
distribution of .the trust income or pr1nc1pa1 or terms . governing .
administration of the trust . :

(b Termlnate the trust in whole orin part 49

- West s F, S A, §737.4031 (POI’thl’lS omrtted)S0

In this case, the c1rcumstances of the apphcatlon of the ﬁve percent mlnlmum

dlstrlbutlon rule, based on Jay Parker s adv1ce, would 11ke1y “defeat or substantlally
11npa1r the accomphshment of a materlal purpose of the Foundatlon Even 1f the five‘ _

percent d1str1but1on rile is not con31dered it is clear that Bealer 1ntended to give the

Farm to his granddaughter in h1s estate plan

Under the circumstances of this case, the followmg cannot be reasonably-

dlsputed

* Bealer’ intent is clear — he wanted to preserve the Farm, and dlsposed of
the Farm through his estate plan. | - :

e Bealer — thanks to Plaintiffs husband, Attorney Ellis J. Parker -~ was
~ mistaken regarding the application of the five percent m1n1mum
distribution rule to the Hartford Bealer Foundatlon - '

¢ Returning the Farm to the Foundation will likely result ih the sale of the '

- Farm.and the frustratlon of the purpose of the Foundat1on

¢ Affirming the deed transferring the property back out of the Foundation to
Bealer will have thebest chance to accomphsh Bealer's purpose of
, presemng the Farm. : _

. The five percent distribution rule not\mthstandlng, Bealer clearly 1ntended _

to give the Farm to hlS granddaughter in his estate plan.

49 Paragraph (3).of the same statute states that “In exercrsmg 1ts dlSCI'etIOIl to order a

medification of a trust under this section, the court shall consider the terms and purposes of the
trust, the facts and circurhstances surroundlng the creatlon of the. trust and extrms1c evrdence

. relevant to the proposed modification.” -

50 There may be procedural steps invelved in the apphcatlon of this statute. by Florlda Courts
under related Florida statutes. Also, subsection 2 of this statute is 1napp11cable to this
Foundatlon document because it does not apply to trusts created prior to January 1, 2001.
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The Court has the authorlty under Florlda Statute 737.4031 to modify or
~ terminate the Foundatlon to accomplish Bealer’s purpose. _

Given the facts of this case, the Cirenit Court should have terminated the
Foundation and orde‘red the deed transferring the Farm back out of the Foundation to
Bealer to be upheld 50 that the Farm could have been placed in Bealer s estate plan to be

dealt with i in the Florlda probate proceedlngs

3. Bea]er never received the tax beneflts that are the Iegal basis for
the Foundatlon : '

'Th_e legal purpose51 of a Foundation such as the ﬂartford Bealer Foundation is to
make what amounts to a charitable gift (to the Foundation), partly_in orde_r to obtai_n tax
beneﬁts for the creator of the Foundation.. In this case, the purpose of the Foundation
was never consummated because, once Bealer realized his Jay Parkervinduoed mistake
tn creating the Foundation, he withdrew the Farm from the Foundation and_did not
claim any tax benefits arising from the creation of the Foundation. | |

Since Bealer never recerved the tax benefits that were the legal purpose of the

Foundatlon the rationale for the ex1stence of the Foundation never materlahzed Bealer :
w1thdrew the Farm from the Foundatlon and d1d not clalm any tax beneﬁts arising from '

the creation of the Fou_ndation onoe he realized his mistake in attempting to create the

Foundation. The Foundation therefore never really existed as a viable entity.

4. .Th'e Founda_tion was never adequately funded

In her Motion for Summary Judgment before the Circuit Court, Nancy Parker

claimed that the Foundation was funded because (1) Bealer had a property ihsurance

5 Of course, Bealer’s underlying purpose was to preserve the Farm.
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poliey on the _bu_ildings,_and (2) Bealer is -cl‘aimed to have deposited five thousand dollars -

- in a checking aceount: -

'The claim that the hazard ..i_n'surence policy on the buildings somehow “funded”

“the Foundation is so absurd that it requires no discussion.. No money came into the . -

Foﬁnda-tion through that method.

.Even if it is true that Bealer'opened a checking account, the de minimus amount
depositeci m the cl.leeking-'account is wholly ihadeqﬁate to meet even the five 'percent.
d_ist_ributi.on rule. The five percent miﬁimum distribution 'ru.Ie probebly meant thet
Bealer &0111d have to contribute nioneyinte the Fouhdetion estima;ced at Fifty Thousand
annually,52 not five thousand, or he would likely have had to sell a portion of Ferm to
meet the five percent minimum distribution irule reciﬁifement. |

The checklng account was apparently opened to cover some Farm expenses to
whxch Kathleen Stone later test1fied 53

Thus, the Foundation was never pfoperly filnde‘&, and the burden on Bealer to _

meet the legal requirements for a typical Foundation did not mature, under the facts of

 this case,

5. There was no self dealing here
The Court below erred in concluding that Bealer could not remove the Farm frem |
the Foundation. While the Foundation document does contain language that seems to

limit -or prohibit Bealer from giving the Farm to anything other than a charitable

52 If Bealer had contrlbuted a substantial atnount to fund the five percent minimum dlstrlbutlon
going forward, that amount would have increased the annual required minimum distribution -
(e.g., a contribution of $100,000 would mean that in the first year the minimum: dlstmbutlon ‘
would have been increased by $5,000 — 5% of $100,000). :

53 See Depo. Kathleen Stone (January 6, 2005) 133:18-134:16.

_23_ .



organization, the specific facts of this case negate the entire self dealing concept.
'The dlassic reason for the self dealing rules are to avoid “double dipping” — that
is, to avoid someone like Bealer donatlng property to a Foundatlon and clalnnng atax -
benefit for the donation, and then taklng the property out of the Foundation and
keeping the property along w1th the tax benefitS' |
Under the specific facts of this case, there was no “donble dlppll‘lg 7 “and
~ consequently, no reason to 1nvoke the se]f deahng concept since Bealer never recelved |

tax beneﬁts under the auspices of the Foundatron

6. Under FIorlda law, Bealer Had A nght To Dispose Of His Own
Property As He Saw Fit

Bealer could transfer the Farm out of the Foundation When he determlned the
Foundatlon did not fulfill the 1ntended purpose.

The Florida Con-stltutlo'n gives “all natural persons” “inalienable rights” which
inclnde the right to"‘acquire, possess, and protect property.” 54 In this case, Bealer was |
merely asserting his constitutional right over his own land — and this Court should not
' penahze hnn for it. |

Faced with the ch01ce- -as Bealersaw it, to éél{ée the Farrn or sell it to meet the five
percent minimum dlStI‘lbllt_lOIl. rule, Bealer chose to remove the Farm 'from the
.FOUnd'ation and forego any income tax benefit that he might have ineurred, in o‘rder to

place the Earrn in his estate plan.

54 Fl. Const. Art. 1, Sec 2..
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B. - - Even if the Foundation was not Void ab initio, the Courf below erred

in_its_failure to give effect to Mr. Bealer’s intent to revoke the
Foundation and gwe his Farm to his granddaughter Under his Estate :

Qla

1. Bealer's intent V\tas c.!ear
i 'is crystal clear that Bealer intended to remeve the Farm from the fo.‘undatio"n'
and return it to hlS estate It is just as clear that hlS intent was to preserve the Farm, and
* he wanted it passed through his estate to hIS granddaughter Kathleen Stone, Whom..
Bealer believed shared his vision for the Farm. 55
West 'Vlirglnla Courts have always tried o discern aﬁd follow a testator's or
“settlor’s intent in trust and estate matters The same is true for Florlda courts:

. In construmg wills and trusts, the intent of the testator or settlor Should
- prevail and effect given to hlS wishes. See Knauer v. Barnett, 360 So.2d .

399 (Fla.1978); Gilbert v. Gilbert, 447 So.2d 299 (Fla. 2d DCA 1984). This

intention should not be determined by isolated words and phrases but

rather the instrument as a whole should be considered and the testator's

' general p]an ascertained. ' : y '

First Nat Bank ofFlor:da v. Moffett, 479 So ad 312, 313 (FIa App 5 Dlst 1985)

The cardmal rule of construction in trusts is to determme the intention of
the settlor and glve effect to ].’IIS w1shes Cartmhour 33 Houser 66 So 2d
686 (Fla:1953). : '

Gzlbert v. Gilbert, 447 8o0.2d 299, 301 (Fla App. 2 DlSt 1984)

The h1ghest duty of the courts and the most fundamental ruIe of the
testamentary construction, is to give effect to the will of the testator-to
ascertain from every provision of the will, read as a part of a general plan,
 what the testator intended to do-and after this intention has been
ascertained-to give effect to it unless some settled principle of law or
public policy is violated. '

Cartinhour v. Houser, 66 So.2d 686, 687-88 (Fla. 1953)

55 See Depo. Kathleen Stone (December 3, 2004) 18:10-20, quoted in Paragraph #21 under the .
Statement of Relevant Facts, above. ' ! .
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In determining the testator's intent; numerous factors should be
considered, including his situation at the time he made his will, his ties to
the beneficrarles his motives, and the influences present. S

In re Howard ’s'Estate, 393 So.2d 81,83 (FIa.App., 1681)

While the Ci'rcuit- Court states that the cardinal rule in construing a trust is to '

“give effect to the grantor’s intent .. .” (Order at 7), the Court wholly fails to apply this

‘rule under the facts of this case. Most important is the Court’s failure to recognize that

Bealer s removal of the Farm from the Foundatlon is the best ev1dence of his intent that

we have avallable - yet the Court 1gnores the mgmficance of thts fact in construlng

Bealer s intent. The Court 1nstead narrowly focuses on the creation of the Foundatlon

and the foundatlon document rather than the entire picture that Bealer intended to not

formal_ly continue the Foundation since he removed its asset when he deeded the Farm

out, never claimed tax benefits, and never used the Foundation for its intended purpose.

Bealer’s intent is also shown in Bealer’s formal estate planning documents —
which unequivoeally leave the Farm to Bealer’s granddaughter, Kathleen Stone. _(See

Fourth Amended and Restated Declaration of Trust quoted in the facts- above )

' We also have other e\rldence avaﬂable to show Bealer S 1ntent — and that

removmg the Farm from the Foundation to preserve the Farm was his prlmary goal
_Consrder the followmg statements and excerpts from transcripts:

. Deposmon of Kathleen K. Stone:
Testified that Hartford Bealer loved the Farm and his intention was to
have the Farm preserved. 18:10-20; 21:7-13; 103:14-17; 103:24~ 104 1;
200:4- 16 (“Whole intent was to preserve the family Farm.”)

. Deposmon of Jonna S. Brown, Esq
Testified that Hartford Bealer did not want the Farm sold, his intention
was to have the Farm preserved. 21:6- 11(“He was talking to us about his
“West Virginia property because he had indicated to us that he wanted to

~28=




.. preserve this property in the manner in which it was at the time. Hedidnt -
want any further development on the property. He wanted it to be -
preserved in'the condition that it was in.”); 110:5-112:15 (“He specifically
said ,’T don t want the property sold.” “Yes.”)

Testlﬁed that Hartford Bealer, in November, 2000, was very concerned
that Jay Parker was going to sell the Farm property without his khowledge.
167:4-16 (“he was concerned that Jay was going to sell this property
- without Mr. Bealer knowing anything about the sale and the fact that the
property was being sold. He didn’t want the property belng sold. He was
© - very concerned about it.”)

. Deposmon of Ronald L. Fick Esq : ' '
' Testified that Hartford Bealer wanted his Farm to be preserved and not
sold. (“we did discuss with Mr. Bealer the preservation of this Farm. Mr.
Bealer said he did not want this Farm sold. He wanted it preserved. He
wanted it conserved. He wanted it in the form it's now or was then He
didn’t want 1t touched.”); 50 6-14; :

- Testified that Hartford Bealer was very concerned that Jay Parker was

~ negotiating a sale of the Farm, 126:2-8; (“His concern at the time he
removed Mr. Parker was that the Farm might get sold, a portion of it
sold.”); 159:1-6; 165:14-19; 167:17—20, 168:8-12; 170:2-5 '

. Deposmon of Trent S. Kiziah, Esq.
+ Testified that Harford Bealer wanted to preserve the Farm 142 15-19

- Deposition of Nancy B. Parker

Testified that Hartford Bealer wanted to preserve the Farm forever and
not to be sold. 69:1-10; 70:11-12; 74:3-9 (“he wanted it preserved forever.
‘He didn’t want any lots sold off, he didn’t want’ anythmg like that.”); '

T 166:25-167:1 (“he was always talking about preserving the Farm forever
and never letting anybody sell it,”); 168:4~6 (“He was speaking to

' everybody that was at the Farm, told everybody he was gomg to preserve it
forever )

In thls case; unlike many estate cases we do not have to guess at Bealer ] mtent -

- he made hlS intent abundan‘dy clear by removmg the Farm from the Foundatlon and - g

providing to give the Farm to hrs granddaughter as part of his estate plan - yet the Court
| ignores his true intent entirely, while focusing only on the narrow language of the

 Foundation itself. The Court therefore erred in failing to give effect to Bealer’s'intent-_ N
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that was made clear by his act1on removing the Farm from the Foundatlon and passmg

it through his estate.

2. The Foundation wa's' part of Bealer’s estate plan and the Court
should apply the same standard of review to the Foundation that it
would in construmg a will : - o

Bealer used the Foundatlon as a part of his estate plan: Parker is 1ncorrect in
: askmg the Court to see the case as an 1solated tax exempt foundatlon matter, because it -
'. was really more of an estate pIannmg or will issue, since Bealer was 'usmg the
_Foundation.‘as a Vehic_ie?' not”unlike a trust, to further his estate planning goal of
preserving the Farm:. | |
The Court shouldtherefore consider these issues under.the same standard that it
~ would consider the interpretat'i_on of a will — that is, the test_atOr’s intent controls. Thie
standard has been too often statcd to require..ﬁlrther citation |
| Unhke a typlcal will case, the Court does not need to peer through murky waters
in an attempt to dlscern the testator 8 1ntent becauise BeaIer made hlS intent clear .
There is no doubt as to, What Bealer mtended to do ’Wlth his property He wanted to
mpreserve the property for future generatlons to enjoy. Once Bealer reahzed his Jay\ R
Parker-rnduced mistake in the concept of the Foundatlon, he moved to correct the
- mistake, and clearly demonstrated his. intent by removrng the Farm from the
Foundation when he realized that the Foundation Would.destroy the Farm instead of
. saveit. | ] - N - |

Bealer then ‘amended h_is estate documentssé to give the Farm to his -

56 Hartford E, Beaier Fourth Restated and Amended Declaration of Trust, February 21, 2002
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- granddaughter, because she shared his-love of the Farm and his intent to preserve 1t.57

Bealer’s estate planning documents_should control here, because they give the clearest
picture of Beeler.’s' intent - to 'give the Farm to his granddaughter |

The Court can easﬂy discern Bealer s intent from the estate plannlng documents
alone When those documents are coupled with Bealer’s aCtIOIl 1n removmg the Farm
from the foundation, the Court is provrded with unassaﬂable evidence of Bealer’s intent.

' U-nfortuna’tely, the Court below did not follow Bealer’s intent, and erred in failing
to do so; Ttis u'p. to this Court.to_ correot that error. | "

Nancy Parker did not attempt a legal' chellenge to'chenge the disposition of the

Farm while Bealer was alive. It is only now, after his death, that Parke_r steps forward,

- purportedly in the role of a trustee of the Foundation, -and tries to undo that which her

Father wanted done. The effect of Parker’s action is to alter the testamentery
disposition of her Father’s estate by taking the Farm from Bealer’s estate plan and

putting it back into the Foundation, which, as stated below, amounts to giving the Farm

to the IRS because of the penaltles it will incur.

If Parker was a trustee ofa testamentary trust and tried to so blatantly thwart the

testator’s intent, she Would be removed

“Where the trustee ocouples antagonistic relations to the trust property
because of his personal interest therein, or where inharmonious or
unfriendly relations exist between the trustees, or between them and the
cestui que trust, there may be sufficient reason for removal...

Hzghland v. Empzre Nat Bank of Clarksburg, 114 W.Va. 498, 171 S E. 551 554 (1933)

It is no drfferent in this case. Parker is attemptlng t_o change the testamentary

~ disposition of Bealer’s estate. This Court should therefore view this under the same

- 57 See Depo K. Stone, (December 3, 2004) 18:10-20
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- standards as it would an estate case.

“In the construction of wills uniform justice is better than strict -
~ consistency, because the testator necessarily confides his meaning to an.

- instrument which courts of equity are sacredly enjoined to interpret Justly' |
as between him and those he leaves behind, should controversy arise;
death having closed his own lips.”. . . “[c]ourts are never bound to give a
striet and literal interpretation to the words used, and by adherlng to the
latter, defeat the manifest object and design of the testator.” : '

. “Where words are used in a will in a context Whlch renders them
doubtful or meaningless, they may be substituted by other words, if such
substitution will carry into operation the real intention of the testator as
expressed in the will, cons1dered as a whole and read in the light of the.
attending circumstances.”

... * ‘Technical words are not necessary in makmg testamentary
disposition of property; any language which clearly indicates the testator's
intention to dlspose of his property to certam persons, either named or

: ascertalnable is sufﬁc1ent 7

Hedrick v. Mosser, 214 W.Va. 633, 637, 591 S.E. 2d 191 195 (W Va. 2003) (c1tat1ons and
references omltl:ed) -

' Th1s Court does not have to look at anything beyond Bealer s actions in taklng the .
Farm out of the Foundatmn_and placing it in his estate documents to discern his intent.
The Court should honor his intent and, at a minimum, deny Parker’s attempt to change

Bealer’s estate plan througb this case.

. C. The Court below had no jurisdiction- to alter Bealer 'S - Flerlda estate plan

The Court also lacked Jurl.sdlctlon to interfere w1th the operation of the Florlda.
probate court where Bealer’s will had been drafted srgned and duly admltted to
probate The Court s decision below had the effect of altering Bealer S testamentary
disposition of his Farm by taking the Farm out of his estate plan and putting it back 1nt_o
the Foundation. This Court has held: o |

In this state equity has no general ]urlsdlctlon nor Jur1sd1ct10n glven by.

statute, to set aside a will and the probate thereof, for alleged fraud in the

procurement thereof, of one domiciled in another state, duly probated
there, and subseq_uently duly admitted to probate in this state.
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 Woofler v. Matz, 71 W.Va. 63, 76 S.E. 131, (W.Va. 1912)

While Wooﬁ‘er is -dealing speciﬁeally with fraud in the proeurement' of a will,s8

- the prmelple remains- the same, that is, the Courts of this state are not to interfere with:

the operatlon of the probate courts in another state. The Circuit Court erred inthe same

manner feared by the Wooﬂer court,-whleh did not wish to interfere with the probate -

process of another state, noting that it was 1mproper to:

[¢]onfer Jurlsdlctlon on the courts of this state to wholly set aside a will
solemnly probated by the judgment of a court of the domicile, and to-

- disturb the due administration of his personal estate according to the law
of the place controlling it. We think our statute plainly designed to avoid
any such conflict of Jurlschctlon and the evil consequences that would flow
from it. :

Wooﬁer v. Matz, 76 S.E. 131, 133 (W.Va. 1912)

The Court below was without jurisdiction to alter Bealer’s Florida estate plan in

this manner.

D. The Court’s failure to join the West Virginia ancillary admm'lstrator'_
~deprived the-Courtof jurisdiction, consequentlv, the Ceurt’s judgment in- -

the necessary party’s absence is void

The Bealer estate, although probated in _F_llorida,. has an ancillary probate for the
estate in West Virginia, as required by W.Va. Code §41-5-13. The ancillary

- administrator in West Vifginia retains technical legal title to the Farm, which is West

58 The analogy is actually fairly direct because the case below contains at least one count in the
complamt that alleges fraud on the part of Kathleen Stone in obtalnmg the property by
_ conwncmg Bealer-to remove the Farm from the Foundation and placing it in his estate plan.

“Prior to and at the time of the alleged making and exceution of the Deed of -
December 11, 2000, the Deceased was wrongfully manipulated and convineced to
‘remove the real estate from the Foundation by Kathleen K. Stone and to allow
 Kathleen K. Stone to handle most, if not virtually all, of the Deceased s affairs
relatlng to the real estate.” See 155 of the Complaint. .
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Vlrgznla real estate. .
This Court has held that
When a court proceechng dlrectly affects or determines the scope of
rlghts or interests in real property, any persons who claim an interest in
the real property at issue are indispensable parties to the proceeding. Any
order or decree 1ssued in the absence of those partles is null and V01d

'Damels v. City of Charleston 200 WVa 711 716 490 S.E. 2d 800 805 (W Va 1997)

The. Crrcult Court did' not join the ancﬂlary admlmstrator as a party, thereby

falhng to cons1der that the anclllary admlnlstrator as representatlve of the estate, has |

- an 1nterest in the- real property at issue” within the meanlng of O Damols The Court s

Order, in the absence of the ancﬂlary admlmstrator is V01d and consequently, the court -

below lacks Jur1sdlct1on to make a decrsron as to the t1t1e of the Farm.59
West Virginia law a]so reCOgmze_s the prl_nclple that foreign adminietrators have
no. authority to-act within West Virginia, when ancill_ary administrators have beéen

appointed to care for the decedent’s assets located in this state.

‘In Wirgman v. Provident sze & Trust Co 79 W.Va. 562, 92 S.E. 415, 416 (1917) '

the Court held that
“An executor or admlmstrator, duly appomted under the authorlty and
“jurisdiction of another state or country, acquires a good title to the
personal property and assets of hlS intestate, which are there found, and

59 This Court has held that:
“[[Jack of jurisdiction of the subject matter may be ralsed in any approprlate manner -

and at any time during the pendency of the suit or action.” . .. . As 1o the approprlate '

manner by which the Jack of subject matter qu‘ISdIC’EIOIl is raised, we have said that

“[Iack of jurisdiction may be raised for the first time in this court, when it appears on- -
the face of the bill and proceedings, and it may be taken notice of by this court on its own ‘

- motion.” . . . (“This Court; on its own motion, will take notice of lack of jurisdiction at

- any time or at any stage of the litigation. pendlng therein.”); .. . The urgency of
addressing problems regarding subject-matter jurisdiction cannot be understated_

“because any decree made by a coturt lacking jurisdiction is void. .

- -State ex rel. TermNet Merchant Services, Inc. v. Jordan, 217WVa 696 700 619 S E. 2d 209,

213 (W.Va.,2005) (citations omitted)
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which come to his hands by virtue of such appointment, and he is to be
held accountable therefor only in the legal tribunals of the state or country
under which he holds his office.”. :

West V1rg1n1a courts are in agreement that a forergn adrnrnrstrator or executor :
has no power or authorrty in thrs state See Oney v. Ferguson 41 WVa 568 23 S. E 710 :

_(1895), Crumlish’s Admr . Shenandoah Valley Ry Co., 40 WVa 627, 22 S.E. 90

(1895) Leach et al. v. Buckner Admr 19 W.Va: 36 44 (1881)

In Welsh . Welsh 136 W.Va. 914, 69 S.E.2d 34 (1952) the Court held that a

. personal representatrve appo1nted under the laws of the state of the donucﬂe cf the :

_ decedent has no extra-territorial authorlty by v1rtue of such appo1nt1nent
The Court i in Curl v, Ingram 121 WVa 763, 6 S.E. 2d 483, 484 (1939) also held
~ that:

“This is in conformity with the common law rule that letters of
_ administration have no exftra-territorial effect; and, consequently, that a
foreign personal representative cannot prosecute a suit in another
jurisdiction unless there be leg.lslatwe author1zat1on therefore No statute
of th1s state has granted such rlght

| 'The Court erred by falhng to recogmze the appomted anc111ary adm1n1strator, -

who alone has the powers 1n(:1dent to the admlnlstratlon of a]l of the decedent s assets

located in the State of West Virginia, and rnakmg him a party to this proceeding.

W.Va. Code, § 11-11-17(a) a-ddr-esses estate taxes and the discharge of nonresident.

~ decedent’s real property in absence of ancillary adrnrnlstratlon The Code states in (a)

“The domlclhary personal representatlve of a nonre51dent decedent may
apply to the tax commissioner for a certificate releasing all real property
situate in this state included in decedent’s gross estate form any lien -
imposed” ... “In the absence of ancillary administration in this state, the
tax commissioner may consider reliable and satisfactory evidence.
furnished. by the personal representatwe regardlng the value of reai -
property and the amount of tax due : :
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© Itis evident by the miording of -th'is statute that a domiciliary represen'tative lacks
' authority over a nonreside'nt decedent’s estate located in the State of West Virginia ifan
ancillary admlnistrator has been appomted to handle the decedent’s estate located in
thls State, as in the present proceeding

~ This is further evidence that the Court erred in not naming the aneillary

administrator as a 'party, due priniarily to’ its failing to recognize the authority the
anc1llary admlnistrator has over the decedent’s’ West Vlrgmla estate, including. his -

“holding of title to the property

- West Virginia Code, § 41- 5—4, governing the place of probate, provides that if

decedent “died out of thls State, his will or an authentlcated copy thereof, may: be
admitted to pro_bate in any county in this State, Wherein there is property devised or =

: bequeathed thereby.” W.Va. Code, § 41-5-4(d).

Neither the West Vlrglnla nor the Florlda statute, however, restricts probate

‘ JIlI'lSdlCthIl o the state of a decedent’s domicile. The West Virginia statute does not
: mention domicile, and the Florida statute states that “if the -decedent had no domicile in
thls state then [Venue IS approprlate] in any county where the decedent s property is

' located »

In its rendering of a decisi(')n involving decedent’s estate located in both West
Virginia and Florida, the Southern DlStI‘lCt Court of West Virginia held in Glucksberg v.
Polan 2002 WL 31828646 (S.D.W.Va. )6O that:

“Obv10usly, both statutes contemplate local probate of an | estate when the

- decedent owns property in the state, even when he is domiciled in another
state. These statutes; like those of ‘most states, ‘make no distinction

60 2002 WL 31828646 (S.D.W.Va. Dec, 16, 2002)
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between the probate of wills of persons domiciled [in state] and the
probate of wills of persons domiciled [out of state].’ Harrlson on Wﬂls and
- Administration § 175(1).” '

The. Glucksberg Court further he]d regardmg West Vlrgima and Flonda s probate
- statutes that

“ ‘As reflected in these statutes; any state in which a decedent leaves
personal or real property may appoint personal representatives to.
-administer the property of the estate located within that state.
Appointments by different states of different personal representatives of
_an estate are not inconsistent, because ‘nothing is better settled than that
letters testamentary or letters ‘of administration have no legal operation
out of the state from whose court they issue.” - Harrison on Wills and
- Administration § 200(1).” S :

Accordmgly, assummg the validity of Florlda and West Vlrglnla appomtrnents of _
| admmlstrators of Estate of Hartford E. Bealer which are unchallenged each is quahfied.
7 only w1th1n the state of appomtment The Florlda appomtment has legal force only
| within the state of Florlda, and the appomtment of the ancﬂlary administrator in West

_Vlrgmla has le_gal force only within the state of West Vzrglma. .
o As the Glucksberg Court attests: |
' “The admtnistratioa .of all .of a----deeedent-’s-- property is thus. ‘-accoolplishedrrrr—r -
by an administration in. the domicile of the decedent known as the
principal or domiciliary administration; and by an administration in the

state where there are assets known as ancillary administration.” Harrison
on Wills and Administration § 200(1).”

The Coui‘t further held that:

“The law of the domicile governs matters such as the constructlon of the
will and succession of -personal property.” ... “Nonetheless, ‘the
domiciliary = and ancillary peérsonal - representatlves are wholly
independent.” Harrison on Wills and Administration § 200(1).  ‘Each
—mdependent soverelgn considers itself competent to confer, whenever
there is occasion, probate authority, whether by letters testamentary or of
administration, which shall operate exclusively and universally within its’
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~ own sovereign jurisdiction, there being property of the deceased personor ~ .
- lawful debts owing within reach of its own mandate and judicial process.’
Id. at §191, o : . A S

| The Court conclu'de'd: '

“In the words of Justice Story, ‘it has become an established docirine, that -
an administrator, appointed in one state, cannot, in his official capacity;
sue for any debts due to his intestate, in the courts of another state; and . -
that he is not liable to be sued in that capacity, in the courts of the latter, -
by any creditor, for any debts due there by his intestate. The Supreme
Court of Appeals of West Virginia has likewise stated that ‘a foreign
executor cannot maintain a suit in this state, unless authorized so to do by -
... statute.” Winning v. Silver Hill Oil Co., 108 S.E. 593, 595 (W.Va. 1921)

While some s_tates, including Virginia, define person for purposes-of their long-

arm statute to include “executor, administrator, or other personal representative ...

whether__ or not a citizen or domiciliary ...,” West Virginia’s long-arm statufe, W.Va.

- Codé, § 56-3-33, does not include executor or personal representative in definition of
“nonresident.”
Accordingly, because West Virginia. provides for ancillary administration,

‘inc_:ludi'ng the administration of real property belonging to a nonresident. of West

----Viﬁginia, -the Court is obligated to recognize the ancillary administrator of Hartford Ei-

Béaler’s estate located in Hampshire County. .

- This .Co.ﬁrt should determine that the Circuit Coﬁr{; s Order affecting real p.rop'e.rty
1s void iln the_.ﬁbsénce of an ancillary estate administratér’s presence as é i)érty to this
_case, and that the Court lacked jurisdictioﬁ to .make 6rde_rs inlrth_e a’bs‘enée of the

necessary parfy; )
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. E. The Court below set aside the deed but did not engage in. the ana[vsns Ceie N

requtred under West Vqulma faw -

Further, not only did the Circuit Court interfere- with Florida’s probate process, -
‘the ClI‘CIllt Court’s deelsron, in effect ‘set as1de the December 11, 2000 deed that
. removed the property from the Foundatlon | |
' The C.ourt dld not make any effective analys'is'under West \f’irginia law to enable. "
it to set aslde a deed, espemally in view of the. West Vlrgmla cases’ eomplamt alleging -
: undue 1nﬂuence (See Proudfoot v. Proudfoot 214 WVa 841, 591 S.E. 2d 767 (2003)

stating that a deed would not be set as1de for moapamty, undue’ mﬂuenee or fraud

o exeept fora clear ﬁndmg of “one or more of these facts by the ev1dence” ) Id.

There is no ba51s in the Court’s Order to dlsregard Bealer S obvious intent to
| rectlfy hlS perceived mistake by nulhfylng the Foundatlon through remowng the Farm
from the Foundauon and transferring it to Bealer’s estate plan Bealer has not been
found to be suffermg from any sort of mental dlsorder or undue mﬂuence nor has the
Court advanced any other reason to .Justlfy settmg aside the deed, save the Court’s
rehanee on the words of the Foundatlon document prohlbltlng transfer of the property
IHowever in relymg solely on the Foundatton 8 proh1b1t1on of property transfer the-
| court dlsregarded the issue asto whether the Foundatlon ever really ex1sted as Attorney

Plck testlfied and 1gnored the questlon of Bealer’s 1ntent

While the Court s dec1s1on regardlng the Foundatlon and estate plan should have o

been demded under F]orrda Iaw,. (as set forth herem), the Court’s dec1s1on regardm'g -
settlng a51de the deed to the Farm should have been deelded under West Virginia law. .
: In Keesecker v. Bzrd 200 W Va 667, 679, 490 S.E. 2d 754, 766 (1997), thls Court. ’

held that “It is a universal pr1nc1ple of law that real property is sub_}ect to the Taw of the
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B country or state Wrthrn wlnch it is srl:uated 2 The Court further held that “All matters L

. concermng the taxatlon of realty, ahenatmn and the transfer of realty and the Vahdlty,

ef-fect and constructlon which 1s--accorded -agreements 1ntend1ng to convey or othermse. o

deal with such property are determlned by the doctrine of les lom rei sztae, that is, the -

| - law of the place where the land is located 7 Id. at 766 76,-679- 680.

- 'The Court in In re Brrggs Estate, 148 W.Va. 204, 134 S. E ad 737 (1964) also .
found that Vahdlty of a wﬂl with respect to personalty governed by the laws of the place |

7- of testator’s last domtcﬂe and with respect to realty, the laws of the place Where the: :
o realtyis s1tuated' the place where the will was -executed is Wlthout legal srgnlﬂcance- |
The: Court should hold that the Circuit Court was not Just1fied in setting asrde the

deed to the Farm, in the absence of any substantrve analySIS that would Justlfy settlng_

]
A

a51de a deed.

F. The Court: below granted summarv |udgment in_the face of disputed |

facts and dld not fairly hear the evidence in the case .

The C1rcu1t Court 1gnored several points of facts and evidence to grant summary

}udgment to the Plalntlff below In the Appellant s view, these facts are in Appellant s

favor and would not preclude thls Court from ﬁnd1ng in Appellant s favor, however'
even if the Court were to view them in the light most favorable to Nancy Parker, they are -

at best mater1al drsputed facts that should have precluded the Cireuit. Court from |

_ grantmg sunnnary ]udgment .

Among these facts is the intent of Hartford 'Bealer as to whether the Fou‘ndation
© was vorded and evrdence of Bealer’s nnstake in: creatlng the Foundation. These. 1ssues. '
~ revolve: around Jay Parker s representattons that he could avord the five percent rule o

. There are rnaterlal-drbputed facts that, on the one. hand,' Bealer relied. on Parker's *

: 8-



- representatlon to hlm that he. could av01d the ﬁve percent rule,ﬁl yet on the other hand B

| Parker testlfied that he never spoke to Bealer about the five percent rule.62 The Court :
claimed it was following Bealer’s mtent'but. igriored the fact‘that Bealer hnnsel’f revoked

- 'the Foundation (if it even existed) by removing the sole asset (the. Farm) from the -

Foundation. Bealer’s intent could not be clearer, yet was ignored by the Court below.

The Court dieregarded the testimony of Bealer’s Florida attorneys that the

Foundation was a nﬁn‘i'ty, and disregarded the evidence of Bealer’s intent that Bealer "
refused to donate his property to a charitablerorganization due to' costs involved,5s ..

holding instead - that Bealer s intent was to “donate the property to chaﬂtab]o

organlzatlons ” (See Order at 11).
. The Court erred when it determlned in its order that Bealer 1ntended to form a
trust, that Mr. Bealer actnally formed a trust . . . and that the trust existed for a lawful

purpose” (Order at 7, portion ornitted) while ignoring two glaring factual and legal

contentions — first, that Bealer's actions in taklng the Farm out of the foundatlon :

revoked the foundatlon and second, ignoring the testlmony of Bealer s Florida attorneys
that the trust was void ab initio or never really existed. (see the statement of facts
.supra c1t1ng attorney Flck S test1mony that “Under Florlda law 1f the execution of a
Trust is procured by a_rnistake, it's void” and attorney Brown’s testimony that “the
Foundation document was so inconsistent rvith. Mr. Bealer’s purposes, that it was never
valid.”) | |

' Another material error is the Court's determination that the “, .. FOundation was

61 See Fr(,k Depo (Aprﬂ 19, 2005) 43 23 25 and Brown Depo (Aprﬂ 20 2005) 68: 18 25

62 See Parker Depo. (January 6, 2005) 57:6-12. : o

63 See affidavits of Nancy Ailes and George Constantz attached as Exhtbtts P and Q to o

Defendants’ Memorandum of Law in QOpposition to Plantiff's Motion for Summary Judglnent
filed on May 12, 2006 as contamed in the record below. :
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~‘created to make dlstrlbutlons to charltable organrzauons ” (Order at- 10) Th1s L

apparently refers o the Court’s behef that Bealer wanted to donate his Farm to a land

| trust, (Order at 4-5) however, it Wholly 1gnores the. faet that Bealer did not donate the

Farm to a land trust because the land trust requested that Bealer pay them an.

: endowment to accept the Farm to ass1‘st-1n malntalmng the_ property, wh1ch offer Bealer -

~ refused.64

The Court also erred-. in conoluding that -‘-‘Mf.' Bealer knew of the tax
cOnsequences, and ther.efore did not create the Foundation out of mistake ...” (Order at'.
11) when the above facts show that Bealer thought that Jay Parker had resolved the tax
issues, and when Jay Parker d1d not come through with his promlsed resolution, Bealer
deeded the Farm back out of the Fou’ndanon. ‘Th_e Court’s ruhng that Bealer did not.
make a mistake is error, based on the facts developed in this case. |

The Court further erred in its holding that Bealer wanted to “donate the property '
to charitable orgamzanons (Order at 11) when the facts and . Bealer s actlons in
removmg the Farm from the Foundatlon show otherWlse

. Ifthis Court does not rule in the Estate’s favor outrlght at a n:nnlmum this Court

3 should hold that mater1a1 dlsputed facts precluded the C1rcu1t Court from gran’nng

summary Judgm,ent at this time.

G. The Court below erred in fallm to recognlze that returning the Farm to
the Foundation will likely result i in devastating tax consequences

- There may be devastating tax consequenees if the Court orders the Farm returned

e See affidawts of Nancy Alles and George Constantz attached as Exhtblts P and Q to

Defendants’ Memorandum of Law in Opposition to Plaintiff's Motion for Summary Judgment -
ﬁied on'May 12, 2006 as contained in the record below ‘ S :
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o to the Foundatlon IRS regulations® requ:[re that ﬁve percent of the market value of the:

. .FOundatiOn-‘- the IRS would likely require' that the Fenndation- bring current. the five
: percent m1n1mum distribution requlrement for each intervening: year. Thus, the .
-Foundatmn will need to dlStI‘lbIlte an amount’ equal to approx1mate1y twenty. five

percent (25%) of the market Va'lue of the real estate fo one or more quahﬁed _eharrtabl'e '

organizations. If the Foundation fails to bring: the .dist'ributions current, then the IRS

. most likely will terminate the Foundation.
In addition to brlnglng the Foundatlon s. d1str1but10n requirements current, the-
: faﬂure to make the minimum dlstmbutmn over the past 5 years will result in a punltwe

tax against the Foundatlon This punltlve tax could exceed one hundred percent (100%)

ofthe nndlstmbuted arnount 66

Con'sequently,_ the punitive tax combined with the actual make-up distributions.
eonld- be fifty percent (50%) of the market value of the Farm, resulting in a sale of the
| -Farrn and its assets — the very th1ng Bealer was trylng to avcnd by the creation of the
| Foundatlon in the ﬁrst place

In addltlon to the punltlve tax 1n1posed for the failure to make the minimum.

_assets held by the Foundation and the inability of those assets to generate sufficient

65 I R C 4942
56 L.R.C. 4942. The punitive tax applies in two steps: (i) initial taxes of 15% of the undistributed
amount are assessed - unless the failure to distribute was due to reasonable cause and not to -

. willful neglect; and (ii) if the failure to-distribute is not corrected within the spemﬁed period, an’
-+ additional tax of 100% of the undistributed income is itnposed. The initial taxes are imposed-*
- eaclryear per each failed distribution. In th1s case: the undistributed amount i is equal to: 5% of

the market value of the assets.
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' Foundatlon 8 asse_ts be'drstrlbuted to one or mor_e eligible _charrtable organtzattons .e_ach -

- year. -Since it has-been over five years since Bealer removed:the Farm: from the---. °

' distribution's, the IRS could impose an additional tax based upon the nature of the -



- income to cover the minimum distribution requirements.. A’ Foundation may not make .

br; retain-ipveétments ﬂlat threjét_ten to jéOpardize ité 'ab:'tl_ity to carry- out its cﬁaritablé.
purpo'sé_;67 This i)unitiVe-ta}: conld be as much as one half of the value of the Farm..

| Thus, by returning the*Fa'rr_n to _thé Foundation, fhe Foundation will be exposed
-~ to lpuni’.civé taxes and maké-_up distributioris’ in an amount _equa1 to the value of the

Farm. This will fesult in the forced sale of the Farm. Since'there probably will be no

assets in the Foundatlon after the payment of " the pumtlve taxes and make-up _

distributions, the Foundatlon will hkely be termmated

H. The Cdurt bélo’w e'rred-i'n failing to consider that th.er"e is nho contractual

obligation for the Farm to remain in the Foundation because no

con3|derat|on existed for the transfer of the p_rgpertv to the Fou ndatlon

Itis axmmatlc that a contract wﬂ:hout con51derat10n faﬂs The same is tru‘e for a
trust, or, by way of analogy, for a Foundation:

- The law is clear that where no consideration is received by the trustor for -
the creation of an inter vivos trust, it can be rescinded .or reformed for
mistake to the same extent that an outrlght gift can be rescmded or
reformed. . .. As Scott, op. cit., states: . :

'[Wlhere the settlor receives no consideration for the -
~-ereation- of the. trust, as is-usually the case,. a. unilateral
- mistake is ordinarily & sufficient ground for rescission, as it

is in the case of an outright gift. It is immaterial that the
- beneficiaries of the trust did not induce the mistake or know

of it or share it. It is immaterial whether the mistake was a

mistake of fact or a mistake of law. The mistake may be such

as to justify reformation rather than rescission of the trust.'

o (Pp 2427~2428)

&7 LR.C. _4944. The punitive tax applies in two steps: (i) initial taxes of 5% of the amount of the
jeopardy investment are assessed unless the failure was due to reasonable cause and not to
- willful neglect, plus another 5% of the Foundation manager who participated in the investment

‘knowingly, willfully, and without reasonable cause; and (ii) if the investment is not removed. _
from jeopardy, an additional tax.of 25% of the amount of the jeopardy investment is imposed-on = -
.. the Foundation, plus 5% on any Foundation manager who refuses to agree to the removal from. -

- . jeopardy. The initial taxes are imposéd each year that the Foundatlon held Jeopardlzmg assels

The taxes on the: Managers canrot exceed $5,000 per year.
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Generally speaklng, there is a mlstake of fact when a person understands
the fac:ts tobe other than theyare.. . _ o

) Walton v. Bank of California, Nat. Assoc., 218. Cal App.2d 527, 32 Cal.Rptr. 856,
Cal.App. 1963 (c1t1ng Restatement Seeond Trusts § 333, Comment a.) (crtatlons
omitted) - -

There simply is no contract in this" case because there was never any
considera‘tion for forming a contract. Consequently, the failure of eonsiderationﬁs.in this.. -

case is sufficient for this Court to rule that there was no effective transfer of the deed to:
the Foundation, and that Bealer's estate owns the Farm.
v. CONCLUSION
For the foregomg reasons, Appellants respectfully request that th1s Court reverse

the Clrcult Court s grant of Pla1nt1ff Nancy Parker s Motron for Summary J udgment and

order the Farm to be placed into Bealer’s Estate.

Respectfully submitted,
The Estate of Hartford E. Bealer, et al.
Appellants Defendants Below, b Counsel,'

.. 68 Even if consideration existed, and the transfer into the Foundat1on was. val1d itis well settled
Florida law that this Court could modify the document to comport with Bealer’s iritentions:

Where an. agreement has been actually entered into, but the contract, deed, or other - y

instrument; in its written form does not express what-was really intended by the parties

- thereto, equity has jurisdiction to reform the written instrument so.as to makeit. conforrn SRR

to the intention, agreement, and-understanding of all the parties... .. 'Ih1s prmc1ple
‘presumes the ex1stence of valid contract to convey land.

| Brownv Brown, 501 ist.,(1986) (internal citations omltted)
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 IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

THE ESTATE OF HARTFORD E. BEALER, BY

U.S. TRUST COMPANY OF FLORIDA, S.B., =
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o Restated Declaration of Trust, SALLY KIRCH]RO

Trustee and KATHLEEN STONE
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